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HARMONISING  MEASURES fO COMBAT ITLEGAL IMMIGRAIION
The Cornrnissisn bas approved and sent to the Council a proposa] for  a
Di"rective, aimed at $armonising the'l.aws irt  the Member States to  conbat
illegal  employment.+ fhe proposed Directive  covers measures to:
-  inform intending immigrants of the relevant national lavrs and regu-
lations  urhich must be observedl
-  ensure adequate coptrols {cir irnmigrants at places of  entry into  Member "  States and at places of  employment;
--pgni-sh persons who knowingly organise or participatg  in  activities
interlded to bring about i11egal immigration or  employment;
-  rnitigate the wrong suffered by illegal  irnnigrants who acted in  good
fai!h  !y,enqurin6  a ,right  of  appeal against deportation;,
-  strengtheg,collaboration  between Menber Slates"
Directive.  They, of  course,
lhe Commu4ity as laid  down
Community nationals are not covered by this
have the right  of  free movenent throughout.
in  the Rome Treaty"
lJhy harrironisation is  needed
I'n/hi1e it.is  irapossible to obtain aecurate statietics  on the,precise  scale
of ilLegal  immigration and employmeht, the lrrternatidrnaL  tabour Organisation
estimated that  for  the main countries of imrnigration in  Europe the numbers
of perBons involved represenla IO?6 of-ti1q fotal  number of registered
migra4t wiirkers.' In  Communitf cQuntries it  is  estimated that  there are
adout 6bo,ooo ittegat  imnigrant workers (not including families)  or or€-
ter.rth, gf the number,of 19gaIly adrnitted migrants.
Ctr.andestine migrants, w:ith.the constant threat  of discovery and deportation,
4re vulnefable to  expJ-oitatign and intimidation"  The.activities  of?tmanpower
traffickerstl  and certain  employrngnt a.gengies operating across national
frontiers,  the severity of the economic pressures on people to migrrate and
the freedom of movement for  tourists  within the Community, all  contribute
to the present size of tbe problem.-.-.
The Comrnission when drawing up its  Action Programme for  Migrant Workers
(coM(74)2250, December r9?4) devoted a chapter to this  probt-em and con-
cluded thatrrif  illega1  irnrnigration is  allowed to  go unchecked there is  a
serious risk  of failure  in  the efforts  to improve the social  situation  of
the rest  of the immigrant population""  The Commission considers that
alongside actions undertaken or planned in  other international  organisa-
tions to which Member States belongl such as the International  Labour
1 coi,r (26) 3)La)-
Organisation and the Council of Europe, i.t  is  the duty of  the Comrnunity
to help to formulate measures capable of solving the problem of  the
il1egal  employment of foreign labour in  the Member States"
In its  Resolution of !  February 1976 on the Action Programme for  Migrant
liorkers and members of their  families,  the Council stated that  the action
taken should airn at;
-  collaboration  between the Member States to  combat iflegal  inrmigration;
-  the adopti-on,of appropriale penalties;
-  the fuffilment  of  employers' obligations and the protection of  the
rights  of wor\ers 1q1a!in6 to--!|e ra4ork.t.hqy h4lr-e qarried out-
This.proposal f.or a Direetive'takes- into  accoun't these basic guidelines
agd,: th.e pbserva.tions. made by the Europ'ea,n Par,tr-iarnent, the Economic and
Social Committee and the Standing Committe€ oR Employment"
Legal; ,basiq  ,  .  ,, . 
'
The 1egal basis fpr  Community action !o  iqrplement the Counci[ Resolutipn
ori:"illegal irrrmigration is'provided by Article  lOO of the Rome Treaty which
provides for  the approximatiop_ of laws or regulation,s in  the [.'lenber: States
which directly  affect  the establishment cr working of the common market "
The proposed Directive aims', therefore,  at the harmoniaation  of, na{ional
legiSlatiori  ig  tliis  figld  which. would ensule that  qhp, illggal  employment  of
non-Community;labour  does not'jeopardize one of the fundamental purposes of
the Community by hampering the constant improvenent  of living  and working
.qqn{itiqgs for  workers" .  r  '
-  ;..  i
PenaL ti es rnd Lilj'hj._g!_gp=41
t*  t"*"*-  ttrective  adopts the view that  sev-ere penalties with deterrent
effect  are indispensable.  However, in  view of'the  wide div-bfgence'of the
penal, sJ,stelns,in the Mernber rStatesi the,,Direictive does not propose a harmo-
ni'zat,ion rof panetl,t:ies but,.the adoption',of penalties which in  serious cases
sha.l-l incll4d,e-.:'ther possibi.lit'y ,of ,i-mprisonirient o-  ' ;  i
'j
Measures to penalise' illegai  _employmen! should, in  the opinio.n of  the
Comrnissibn take int0  dccount the soci4l  and human consequenqeq;q{hich.they ;. -may have f or the il-Leg'al .nigrqnt worker who is  qaught, especially if,  good
faith  can be shown, that'is  to  say, if  he is  convinced that  he has acted
-v.i,..ttr".the lqw;.'r I.n.:suih'casres  th''e "Dir.ectiveipropio'ses thht  the cbst of repa-
triat,i,on should, r.rrot ,bre borrue by th"e :i}Iegal''immigrarit dnd that  h9 or she
sh'ou1d -have' the right, to  appeal aga.inst the findingj' of illegal'  employment
or the s.errt,ence'of. deport,ation  '  ' " :.T A L SM A 5  6RU
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HARMONISATION  DES MES
,lftlTE l},il{ft|nMATt0lf
lt0TA' Il'[itroRMAZ  t01{E
rilF0RitATr(lr{ Mflit0  . ,  IEn D0qullEl{TtE
DrUXel-Ics, novembre 19/O
ES DE LU CONTRE L'IMMTGRATTON  CLANDESTINE
La Commission a approuv,'a et transnis au Conseil une proposition de
directive  visant d harmoniser  1es l5gislations  des Etats membres concernant
Ia lutte  contre 1'emploi il16gal  (1)"  Cette proposition de directivb  com-
piend de,s m'esures, destin6es d,:, :.
-  informer les immigranis'6v!ntuels sur les l5glslations  et r6glementations
, nationale,s. appLicablesi i.
r * assurer' un, eont16,1e,.  appropri6 de I I imrnigration: aux frontid3 es, des Etats
membres et sur: ,.Ies: lieux. de travpil;  .  .,. 
,
-  infliger  des sanctions d toute personne qui organise sciernment  des
activit6s  aya.nt pour but ltimmigration ou Itempi,oi'.ii1,6'gauxr ou.qui'.
,p.aiticipesc]ie.flg}9nt..d.]eur'organisation;.].:'
-  att.6hr,rer le',pr6-judice subi,par. le  travailleur  mi"grant i]l6ga1- de.bonne
';r.,,foi. en I,ui giarantissant r,rn.,droit,d'e rpcours contre,,toute d6cision ,,. .ld;'e'xplusion;-..'.''..:...l.;
.i r r,r.efif,or€er la  pollabonati.o-n  e'n.tre 1es Etats rnenbres"  ,, ; r  i
fbs'ressortissants  des Etats 'membres de la  Commitnaut6' ne eont pas cogverts
pqr bet.l'e'ilirective "  I,e .trhit,6 ae' ntme garantit  en effet  Ieur librei  cir-
'culattoir' aini'  la  bomnuhauti;  .
'  '  --r  :.  I
N6cessit6- de celte_harmonisation
Bien qu'i1  soitiupossible d'obtenir  des statistiques  pr6cises sur lrimportei c-
d9 I r.iltgigration et de 1 | ernploi i116gaux, 1e norirb,re de 'personnes, concerna.'es.i
rep.r(s.ente,, selan 1'Orgdnisation inte'rnationale  du trava.i:Ir'' pour les principaux
,Pni", di'a.ccueif *4 Europ'e, 10!6 de I'ens'emble des tiabaitteurs  nigrants en isituation'r6gu1idr_e":  ,brr.'1es Etats membres de Ia Communauti,,  it  y r,
selon les  estirna!i.on.g, quelqu.e 50O.OOO travailleurs'migrarrts  i11-6gaux
(A t-'exclusl-on'  db'i'eurs fami'lIbs),  s'oit un dixi6me' des travailleurs  migrants
en qitua'tion'.r5gulidre,.-  , ..  r  .
Etant donn6 'qurils  couidnt constarnnent 1e risque d:rOtre d6couvbrts et :expuls6s,
ril
.1es tra^vai'l.,leu.rls qi'$ran!gj ctanAeltins soni particulidrement .expos6s  A
' 1'exploitation  et 'A t'iii{imidatibn,  t''a-ctivlt6 des titrafiouanti de ne.in-
diolrlvrbtt et. he'rce taines. agences de' placement'op6:rant  par deld 1'es fron-
ti'dres niationd.les', la rigueiri duu p"eisions 6conimiqut"-qu:.'pou"!";t-inu  ttr-
vail-rburs.i bmisrer et rf riuurt6 ie circulaii""-ai'ii j";i*.:;;"i;;-*,luli"r""
dans 1e Communaut6, tout  contribue d donner au probldne ses dimensions
actuelles "
Dans son programme d'action  en f'dvbui- des travailleurs  migrants  (COM(?4)AZ5O,
d6cembre L974), la  Commission a consacr6 un chapitre A ce probldmer en con-
cluant querrsi aucun frein  n'6tait  mis au d6veloppement de ces mouvements
ilI6gaux,  1es efforts  entrepris en vue dtam-Aliorer la  situation  sociale des
(1) coM (75) 337-2-
a.utres trava.Llleurs migr ents risqueraient fort  de se r'!v6ler  vaj-nsrr'
La Commission estime queo paralldlement  aux actions entreprises  Ou envisa96es
dans duautres organisations internationales dont 1es Eta'ts membres font partie'
et notamment au sein de lrOrganisation internationale  du travail  et du Conseil
de lrEurope, il  est du devoir de la  Communaut6 dtapporter son concours d
l,adoption des mesures de na'ture d r6soudre 1e probl'dme de ltemploi  i116gat
de main-droeuvre  6trangdre sur le  territoire  des Etats membres'
Dans sa. r6solution du )  f6:vriet L976
faveur des travaille.urs. rui.gr:ants  et
a indiqui, <t,ue lracti'on  devart viser
concernant un programne dtaction  en
des rnembres de leun familles,  le  Conseil
i  ..  ..  ,:r  ,  :::-  ;
-  ld  e ollabors.tion  -endre -les -Etats-ulembr:esldtns'td }utte  contre l rimmigration
clandest.ih'e  1 .:
-1igdoptiondessenc!io.4sappropriees;-
-  1re>:5cuti.on des obligations des empl0yeurs et ria sauve8arde  des droits
des. travail-f euris af f j-:rent?.,l'u tluttail  accompli "'  i  '"r ' de directive
La pr6sente propositicn4i"ilt'JJtliii  au "es orientations  fondamentales
ainsi,que de,s, oiserVatiOns'formul?e's par 1e'Faflement  'europ6en, le  Comit6
6conomique et social  et le  comit6'pertranent  de 1''emploi"  . 
l
r  ]:
Fondements iUrid+gq5-  .
il*"ticre  loo d.,,r i.rait6  de Rcme, concef,nant'"1e rapplochement' des dispositions
iagi"i"tiv,es  o'u. r.5glenlerttai'r.es des Etats rnefibres qui ont une'incidenco
diredfe,rsur i,,6tablls$drnent' oL1 l:e foncfirOnnement du fnarctr6 'Commun' 'f'ournit
Ia base juridiqr"re drune action communautaire en vue de mettr:e en'oeuvre la
r6solutiondrr'Consei.}relative'a1'.'immigrationcland.estine.Lailptroposition,
d,e directive.vise'  par t.3p:6?1"lt,  d h.,?rmoniser les I6'gislat'ions nationales'
afin  d,assurer:, q.,; i'ernptli  iirae"r  de main-.dlo":Y:"  lxtlacommunautaire 
ne
comprome"bte pas }a r6alisa-tion  de lrun  des objectifs.fondamentaux'U:'1"  Commu-
naut6 en en'cravB.1": I'am6lioration  constante des conditions de vie  et de
traveil  "
geg"Ji93:--*".-41'-9ii'3f,.,res9'v:F-  ' ::
selon r.q,ptopo";;,Ut .t;;tiver .ir lst indispen"*!l,i 1' p"al?ii,'d"u
""""tr.;"-"a".rai""-J tit""  p"6ven'tif  o , cepeolult:, ",Y 
6gard aux diff6rences
lmp ort ant 
: " :i;;i^iff ;1il::;l:: "::":;ni: : Hi "': 
?: i"ff ::' ; l : ll"lti il:". ne.propose  pas  q,' :r:lrrIL9rrr-bet' r
po'ri.ro,+i a[er,  danq lds  cas graveg., jusqu i j  f ! emprisonneme*t  1, ,  ,
Se]onlaCol:r;iissi'on']-esmesu.resvisantdr6prirner}'emp1oi.i116ga1
. d-e.vra..ient teni,r -c-cnpte de ler:rs cons9quen,9,9,s_soq.iales  et humaines '6vqntuelles
t"o.rr  Le tr.availleur  mi;;:ant ilI6gal  incr:imin6, ,notarnment si- ,sa b,'.l.q.ne ,,
i"t'"""a""a;;;-6i;'ri:-;;''.'est-a-dlre.sril'est  coavaincu d'avoir  agi seron Ia loi"
^;;;"';;;-  ";"t0"'ce 
genre, ia'cirective  propose que le  travailleur  migt?"t
^i't16ga-r- ne s:ppor..-J-pqu-1"  :?a:l de .son =ip?l{iement :.t.q:lil  'puisse'intro-
4u,ire .L:r reccui'rt;";i;e^1," d,6piqion corl.sJg.tant llempioi- 'iff 
6ga!,ou 
'tra' d6cision
diexpulsion"  .,;  ..,.  .  ,i  ,.'  :-; 
.:.